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QUESTIONS PRESENTED FOR REVIEW

1. The Iowa Court of Appeals decided a case that, as a matter of first

impression in Iowa, should have been retained by the Iowa

Supreme Court; in doing so, however, the appeals court

misapprehended where ambiguity in Iowa Code § 216.6(6) lies.

2. The Iowa Court of Appeals erred by overlooking evidence in the

trial court record for how the phrase “members of the employer’s

family” could be applied to a corporation.

3. The Iowa Court of Appeals erred as a matter of law in construing

what the Appellee’s proof burden to overcome the statute of

limitations defense was.

4. In determining the sufficiency of evidence to support the

intentional infliction of emotional distress claim the Iowa Court of

Appeals rendered a decision that conflicts with prior Iowa

Supreme Court opinion by relying on allegations of materials

facts happening more than two years before the Appellee’s

complaint was filed.
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STATEMENT SUPPORTING APPLICATION FOR FURTHER REVIEW

COME NOW the Appellants, Derby Insurance Agency, Inc. and

Kevin Dorn, and in support of their Application for Further Review, state:

1. This court granted an application for interlocutory appeal in

advance of a final judgment from the district court’s March 1, 2016,

summary judgment ruling, which reflected the court’s findings of fact and

conclusions of law based upon the whole record made the parties made.

2. Appellee Joanne Cote (“Cote”) filed an original Petition on

April 7, 2014, asserting that Kevin Dorn (“Dorn”), an employee of

Defendant Derby Insurance Agency, Inc. (“Agency”), had sexually harassed

her while she worked at Agency. [Petition, p. 3; App. 1]. Dorn and Agency

denied the allegation. [Answer, p. 1, 2; App. 14]. They also asserted Iowa

Code § 216.6(6)(a) exempted them from Iowa Code § 216.6(1)(a). [Answer,

p. 2; App. 15]. Alternatively, Dorn and Agency asserted Cote’s

discrimination claim was untimely because it was not filed with the Iowa

Civil Rights Commission (“ICRC”) within 300 days of the last

discriminatory act Cote complained of. [Answer, p. 2; App. 15].

Subsequently, Cote amended the Petition. [Amended Petition, p. 1; App.

20]. She asserted, alternatively, that Dorn had assaulted her and/or he

intentionally inflicted emotional distress on her during that employment.
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[Amended Petition, p. 5; App. 24]. Dorn and Agency denied those

allegations. [Amended Answer, p. 1, 2; App. 34]. They also asserted that

Cote’s tort claims were outside the two-year statute of limitations for such

claims and were time barred, and that no claim upon which relief can be

granted was stated. [Amended Answer, p. 2; App. 35].

3. Except for barring Cote’s common law tort claims to the extent

that they were based on acts that occurred prior to the two-year limitation

period in Iowa Code § 614.1(2) [Ruling, p. 21, App. 163] the summary

judgment motion was overruled. The district court rejected the Iowa Code §

216.6(1)(a) exception, finding there were five regular employees working at

Agency when Cote claimed she experienced sexual harassment. [Ruling, p.

11; App. 153]. It rejected Dorn’s and Agency’s claim to the ‘family

member’ exception, ruling that Iowa Code § 216.6(6)(a) does not apply to

incorporated employers. The trial court also allowed that Cote had stated

prima facie claims for sexual harassment and the two tort claims, and

rejected the statute of limitations defenses asserted as to each. [Ruling, p.

11-16; App. 153-161].

4. After granting the application for interlocutory appeal, the Iowa

Supreme Court referred the case to the Iowa Court of Appeals. In its

decision on August 2, 2017, the Iowa Court of Appeals affirmed the district
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court ruling, except as to the assault claim that it dismissed because prima

facie evidence of an assault was lacking. (Attached hereto, hereinafter “Ct.

App. Ruling”).

5. Dorn and Agency apply for further review of the court of

appeals’ decision for four reasons:

a. The Iowa Court of Appeals agreed with the district court that

the Iowa Code § 216.6(6)(a) was ambiguous. Ct. App. Ruling,

p. 13-14. The appeals court interpreted “employer” in the first

sentence of § 216.6(6)(a) to apply to all “persons,” as written in

the definition for “persons” found in Iowa Code § 216.2(7).

However, it said “employer” in the second sentence of §

216.6(6)(a) was ambiguous when used in the phrase “members

of the employer’s family,” applying the second sentence not to

all “persons” but just to employers that are individuals. Ct.

App. Ruling, p. 13. The appeals court thought it should be left

to the legislative branch to determine whether and under what

circumstances “members of the employer’s family” could

include individuals employed in corporate entities such as

Agency. Id. But with due regard to the lower courts, however,

there is nothing ambiguous about “employer” and the Iowa
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Legislature’s direction that the term “employer” includes

“every other person employing employees within the state,” just

as there is no ambiguity in the definition of the term “person”

as being inclusive of “one or more individuals, partnerships,

associations, corporations . . . .” Iowa Code § 216.2(12). So the

rulings exclaiming an ambiguity were erroneous.

Opting, as the district court did, to use ambiguity to create a

hard and fast rule against any ‘person’ except an individual

from coming within the ‘family member” exemption, the

appeals court side-stepped the chore placed before it. That task

was to amplify who qualifies for the family member exemption

in a corporation. And, contrary to the appeal court’s statement,

a practical explanation for how courts may do so was presented

here because Derby is a sub-S corporation with a single

shareholder, i.e. Dorn’s spouse, Patricia Dorn. [Defendants’

Statement of Undisputed Material Facts (hereafter “DSUMF”)

¶¶ 2, 3; P. Dorn Affidavit, ¶¶2, 3; App. 54, 59]. It would have

been simple enough to find under the second sentence of §

216.6(6)(a) that she and her spouse were family members.
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Instead, the appeals court abdicated by saying it had no

direction from the legislature.

b. The Iowa Supreme Court should find that Patricia Dorn, as sole

owner of Agency, and Dorn, who is her spouse living in her

household, are excluded family members. Whether Patricia

Dorn’s niece, Patricia Strawn, and a grandniece, Jasmine

Derby, are family members, are islands within the uncharted

waters for the court to chart. If neither of them are “members

of the employer’s family,” then an issue under the first sentence

of § 216.6(6)(a) must be decided, i.e. whether Agency

“regularly employs” someone hired part-time to help with filing

in the summer, as Jasmine Derby was in 2012 as shown in

undisputed evidence.

c. The statute of limitations presented a difference of opinion

among the three-judge panel. The majority found Cote had

adduced sufficient evidence of a prima facie case to overcome

the statute of limitations defenses to the harassment and tort

claim. The dissent said Cote’s evidence was insufficient as a

matter of law, and would have reversed the district court and

dismissed the case. The majority’s opinion abandoned settled
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precedent against accepting inferences based on speculation or

conjecture, and that was clear error that the supreme court must

address. See Phillips v. Covenant Clinic, 625 N.W.2d 714, 718

(Iowa 2001). A ruling that the statute of limitations defense

was not rebutted by Cote’s evidence warrants a dismissal of the

case in its entirety.

d. For the remaining question presented, whether Cote had

adduced sufficient evidence of “outrageous” conduct to prove

the first element of the intentional infliction of emotional

distress claim, the appeals court relied upon acts that Cote

alleged had happened to her more than two years before the

lawsuit was filed. Dorn and Agency contend that the appeals

court erred in sustaining the district court’s finding, as its ruling

conflicts with established Iowa precedent, i.e. Hegg v. Hawkeye

Tri-City REC, 512 N.W.2d 558, 559 (Iowa 1994), holding that

the liability of a tortfeasor is predicated only on acts accruing

during the statutory period.

WHEREFORE, Dorn and Agency request the Iowa Supreme Court

grant further review of the court of appeals’ decision, vacate the decision

and the trial court’s ruling, and remand this case with instruction either to
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dismiss the case fully on because the statute of limitations expires as to all

claims, or to dismiss the intentional infliction of emotional distress claim as

lacking prima facie proof of acts deemed Outrageous! For the claim of

harassment, a remand to determine who the family members of Agency are

and/or which positions Agency ‘regularly employs’ individuals to work in

may be required.

ARGUMENT

1. The Iowa Court of Appeals decided a case that, as a matter of first
impression in Iowa, should have been retained by the Iowa
Supreme Court; in doing so, however, the appeals court
misapprehended where ambiguity in Iowa Code § 216.6(6) lies.

The reason the Iowa Supreme Court should have retained this case

was to explore uncharted waters. See Iowa R. App. P. 6.1103(1)(b)(2). An

important question of law under Iowa Code § 216.6(6) is presented about

what “members of the employer’s family” means. It is an issue that never

has arisen in the courts. The Iowa Civil Rights Commission has resolved the

family member exception on a case-by-case basis. Derby and Dorn believe

the Supreme Court should have retained the case, and the questions posed

under Iowa Code § 216.6(6) ought to be settled after oral argument and

consideration by the entire court.
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The appeals court ruled Iowa Code § 216.6(6) is ambiguous in its use

of the term “employer” at multiple subsections. It interpreted “employer” in

the first sentence of § 216.6(6)(a) to apply to all “persons,” just as written in

the definition for “persons” found in Iowa Code § 216.2(7). However, it

said “employer” in the second sentence of § 216.6(6)(a) was ambiguous

when used in the phrase “members of the employer’s family,” applying the

second sentence just to employers that are individuals, and not to all

“persons” as the law was written. Ct. App. Ruling, p. 13.

The appeals court recognized that Derby and Dorn believed the term

“employer” lacked ambiguity. Ct. App. Ruling, p. 9. Its decision mentioned

the holding of State v. Richardson, 890 N.W.2d 609, 619 (2017), i.e. that

when the same term appears multiple times in the same statute, it should be

given the same meaning, see Ct. App. Ruling, p. 10. Yet it did not follow

that decision in declaring “employer” ambiguous.

The appeals court noted that Derby and Dorn believed the lower

court’s ruling transformed “members of the employer’s family” into an

extra-statutory limitation, i.e. “members of an individual employer’s

family,” which the legislature did not contemplate. Ct. App. Ruling, p. 9-10.

The decision noted that State v. Rivera, 614 N.W.2d 581, 584 (Iowa Ct.

App. 2000) urges court not to read into a statute something the legislature
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did not make apparent by the language of the statute. Ct. App. Ruling, p. 10.

Yet it did not follow that decision in agreeing with the lower court that

corporations cannot be exempt under the second sentence of section

216.6(6)(a) because they have no family members.1 Ct. App. Ruling, p. 12.

Ignoring this precedent is one reason to allow further review.

Another reason to provide further review is that the Iowa Court of

Appeals’ decision cuts too broad a swath within Iowa Code § 216.6(6). To

limit the word “employer” in the phrase “members of the employer’s

family” in the second sentence of subsection 216.6(6)(a) to individuals, also

will directly impact how the phrase “members of the employer’s family” is

interpreted in subsections 216.6(6)(b) and 216.6(6)(c). The ruling

effectively limits the availability of those other subsections just to the sole

proprietors of a business as well.

In its desire to broadly interpret the ICRA, the Iowa Court of Appeals’

decision effectively rewrites Iowa Code § 216.6(6). However, courts should

be guided by “what the legislature actually said, rather than what it could or

should have said.” Vivian v. Madison, 601 N.W.2d 872, 878 (Iowa 1999).

1 Appellants would note that the Iowa Code § 216.6(6) was enacted in
1965. Comparing how the legislators used “person” when the statute was
drafted to how the “familial status” and “gender identity” were defined in
amendments enacted in 2007 confuses the intent of the drafters of the
original act with what legislators were thinking 42 years afterward.
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Indeed, had the Iowa Legislature intended to create a subset especially for

sole proprietors, giving only individuals owing businesses the special

protections articulated in subsections (a), (b) and (c), it would have been

easy enough to do. A category for sole proprietors could have been defined

within the ICRA. Alternatively, stark limitations, to make clear that on the

phrase “members of the employer’s family” within Iowa Code § 216.6(6)

apply just to employers who are individuals, could have been used in a

preamble to Iowa Code § 216.6(6).

Indeed, if the Iowa Legislature had wanted its citizens to know that

the second sentence of subsections (a) and, as well, section (b) and (c) were

just to have application to individuals, and not to the broad spectrum of

entity types found in the definition of “employer” within the ICRA, logic

would have been for the Legislature to have put the first sentence of

subsection (a) in a section all its own. Then all would see that “employer” in

such a separate section meant all types of entities, and a ‘carve out’

comprised of the second sentence of subsections (a), and section (b) and (c)

would have had the effect the appeals court desired.

As “persons” was broadly defined by the ICRA, common

understandings of how employers do business should be recognized.

Ownership through an entity does not mean that one’s individual rights are
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lost due to that choice. The United States Supreme Court recognized this in

Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 189 L. Ed. 2d 675,

123 Fair Empl. Prac. Cas. (BNA) 621 (2014), finding that ‘persons’ as used

in the Religious Freedom Restoration Act of 1993 (RFRA) included

corporations. That decision allowed that entities closely held can espouse

the religious beliefs of their owners and, thus, be considered as exempt

‘employers’ under the Patient Protection and Affordable Care Act of 2010,

as against the assertion that corporations, being fictitious entities and not

people, cannot hold a religious belief. The opinion said that the RFRA’s

definition of “persons” was broad and inclusive of corporations. It observed

a legislative imperative, when including corporations, was that:

Congress provided protection for people like the Hahns and

Greens by employing a familiar legal fiction: It included

corporations within RFRA’s definition of “persons.” But it is

important to keep in mind that the purpose of this fiction is to

provide protection for human beings. A corporation is simply a

form of organization used by human beings to achieve desired

ends. An established body of law specifies the rights and

obligations of the people (including shareholders, officers, and

employees) who are associated with a corporation in one way or

another. When rights, whether constitutional or statutory, are

extended to corporations, the purpose is to protect the rights of

these people. For example, extending Fourth Amendment

protection to corporations protects the privacy interests of

employees and others associated with the company. Protecting

corporations from government seizure of their property without

just compensation protects all those who have a stake in the
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corporations’ financial well-being. And protecting the free-

exercise rights of corporations like Hobby Lobby, Conestoga,

and Mardel protects the religious liberty of the humans who

own and control those companies.

134 S. Ct. at 2768, 189 L. Ed. 2d at 695-696 (emphasis added). The court

held that such persons do not forgo their statutory and constitutional rights

by choosing to incorporate their small businesses.

It should not be the mantra of Iowa to declare that as corporations

cannot have babies, corporations are excluded from the ‘family member’

exception within the second sentence of Iowa Code § 216.6(6). Derby and

Dorn exclaim it was error for the appeals court to limit that provision just to

individuals. Granting the application for further review will allow this

aspect of the decision to be reconsidered.

2. The Iowa Court of Appeals erred by overlooking evidence in the
trial court record for how the phrase “members of the employer’s
family” could be applied to a corporation.

The legislature gave a directive, i.e. exempt members of an

employer’s family from the count, and it is up to courts on a case-by-case

basis to determine who those members are. By analogy, Queen Isabella of

Spain did not flatly say to Christopher Columbus, no sailing until a map of

the new world is published! Queen Isabella gave Columbus a commission -

find the New World. Columbus sailed uncharted waters and the world,
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arguably, is better for it. The Iowa Supreme Court should review Iowa Code

§ 216.6(6), provide a map for lower courts to follow, and let those judges

captain their way on a case-by-case basis.

With due respect for the difficulties confronting the appeals court,

finding ambiguity so it could have a hard and fast rule that denies the

benefits of the second sentence of subsection (a), and section (b) and (c) of

Iowa Code § 216.6(6) to all except individuals who own businesses was the

incorrect choice. The statute could be fairly interpreted through its

definitions to include incorporated employers. Indeed, the Iowa Civil Rights

Commission interpreted Iowa Code § 216.6(6) as being applicable to

corporations. [Cote Affidavit, ex. D, p.7]. Derby and Dorn submit that the

task the Iowa Court of Appeals declined (Ct. App. Ruling, p. 13) was the

challenge it ought to have undertaken in analyzing the correctness of the

district court’s decision.

Throughout Iowa, small employers use entities to own and operate

businesses that employ family members. Husband and wife partners in a

small town business are one common example. Family trusts created for the

purpose of owning and operating farms are another example. The limited

liability company and the sub-S corporation that a woman or man owns that

employ workers in a business offer two other examples. These should not
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be categorically denied the safe harbors of the second sentence of subsection

(a), and section (b) and (c) of Iowa Code § 216.6(6). Instead, the Iowa Court

of Appeals could have looked at the intent of the Legislature and whittled

down how the term ‘family members’ is to be applied to these entities.

In this instance, Patty Dorn is the sole owner of Derby Insurance

Agency, Inc. It is an undisputed fact that Ms. Dorn elected sub-S status for

the Iowa corporation. Under law, therefore, the income and expenses of the

corporation’s business flow through the entity to Ms. Dorn. See Iowa Code

§ 422.7.12.b(3). For tax purposes, Iowa treats her business as owned and

operated by an individual. The Iowa Court of Appeals could have

determined that a corporation that is merely a pass through entity is within

the ambit of the second sentence of subsection (a) of Iowa Code § 216.6(6).

For purposes of ruling in this case, it was unnecessary for the Iowa Court of

Appeals to undertake a greater task, even though it is logical to think this

line of thinking is equally applicable to a partnership, or an estate or trust.

See, e.g. Iowa Code § 422.8.2b.

Deciding who the “family members” of this ‘employer’ are should be

analyzed only in the limited circumstances presented in this case. Since Ms.

Dorn is the sole owner, only her “family members” need to be considered.

The larger question the district court and the appeals court posed, of whether
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“family members” means ‘all shareholders and directors’ of an entity, was

not properly before them.

As presented and argued, the lower courts should have determined

that Ms. Dorn was excluded from the count under the second sentence of

subsections (a). Derby and Dorn contended that “family members” included

her spouse, Kevin Dorn, who lives in her household. Derby and Dorn also

contended that “family members” included Ms. Dorn’s niece and grandniece

as well. For purposes of the first sentence of subsections (a), therefore, the

employee-numerosity limit was not exceeded.

However, if Patricia Dorn’s niece and grandniece are not “family

members” the court’s task was to decide what ‘regularly employs’ means in

the first sentence of subsection (a) of Iowa Code § 216.6(6), and how that

definition applies to an individual hired just in the summer to assist part-time

with the filing, i.e. a position Jasmine Derby held, in order to give her some

spending money.

In other words, Derby and Dorn do not contend the appeals court or

the trial judge had weightier issues to decide. Nor did the appeal court need

more specific guidance from the Iowa legislature before deciding who

“members of an employer’s family” are. In this, and in subsequent cases
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before the ICRC or the courts, the contours of who is a ‘family member’ of

an ‘employer’ can be determined on the basis of facts presented.

3. The Iowa Court of Appeals erred as a matter of law in construing
what the Appellee’s proof burden to overcome the statute of
limitations defense was.

The Iowa Court of Appeals creates an insurmountable hurdle for

Derby and Dorn by finding “actionable conduct” occurred in June and July

of 2012, because Dorn walked in an area of the office where Cote was

present during a morning hour when other employees had not yet arrived.

The court thought this replicated earlier harassment alleged from before the

statutory time-frame. (Ct. App. Ruling, p. 15). The majority then found that

Cote “did not need to confirm that Dorn again had an erection . . .” in order

to establish a hostile work environment claim during those months. (Ct.

App. Ruling, p. 18).

Unaccountably, this ruling exceeded even the trial court’s analysis at

summary judgment, which was that, at trial, Cote will have to prove that

Dorn was actually exposing himself during those months and not that he was

merely walking in her workspace fully clothed for some legitimate work-

related purpose. If the appeals court decision is allowed to stand, then proof

at trial that Dorn walked near Cote in a morning hour before others arrived
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at work is, in and of itself, harassing behavior, and enough to allow Cote to

adduce evidence of pre-statute of limitations behavior.

Avoiding Cote’s speculation and conjecture over what she thought

Dorn’s intent was appears to be the raison d’être of this ruling. No one can

gainsay that Cote’s belief about Dorn exposing himself in those two months

is purely subjective and was unproven at the summary judgment stage. It

would be error for a court to infer on the basis of Cote’s belief that Dorn was

exposing himself to her. Phillips v. Covenant Clinic, 625 N.W.2d 714, 718

(Iowa 2001). Indeed, the dissent noted the absence of any evidence that

Cote observed “an erection, unzipped pants, any genitalia, or any conduct

that alone or in combination” that could support her claims, and she reported

“no statements attributable to Dorn within that time frame.” (Ct. App.

Ruling, p. 24).

Is the absence of those types of facts important? Appellants argue

such facts are essential because the behaviors the majority focused on also

were ordinary behaviors of Dorn within the workplace. Dorn arrived early

most mornings, just as did Cote. Cote worked at the front counter in a well-

used and clustered workspace. Next to Cote or in the immediate workspace

she occupied were office machines such as a copier, facsimile and postage

machine. Used routinely by Dorn and every other agent in the office, Dorn
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went there often, even in the mornings before others arrived. The workspace

also had client files used by Dorn and every other agent, plus customer

payment records, receipt book, cash drawer. It would be ordinary for Dorn

and every other agent in the office to need access to these records, and that

would be true with Dorn in mornings before others arrived as at any other

time of the day. In addition, it would be business like for Dorn to ask Cote

questions, as she was the office manager. Indeed, if Dorn had a question and

no one else was in the office, why would he not ask it of Cote?

The fact that all of Dorn’s alleged conduct has a business rationale

demands more from Cote’s evidence to rebut the statute of limitations

defense at summary judgment. Otherwise, for this case, and in every other

harassment claim, the harasser’s mere presence in the vicinity of the alleged

victim will give rise to an inference of continued harassment, allowing cases

to go to the jury when summary judgment should have resulted in a

dismissal of the case.

It is crucial in a case such as this, when the employee who alleges

harassment never complained that a co-worker harassed her, for some

evidence to be adduced independent of usual and ordinary actions. But the

trial court and the majority of the appeal court glossed over the need for

more specific proof of harassment within the window being discussed. For
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example, Cote’s evidence does not mention specific dates in June and July

when she felt uncomfortable in Dorn’s presence. The evidence does not

even point to the frequency when Dorn came into the front counter area in

those mornings. During the two month window Cote admits she did not

look at Dorn. Cote did not claim Dorn touched her. Cote did not aver that

Dorn even brushed by her in this period.

If, as Cote mentioned, she ‘tensed up’ as Dorn approached the front

area, it would be fair to conclude that she saw Dorn as he walked up. Cote

did not retreat, and she did not ask him to stay away. Whether Cote was

seated or standing as Dorn came near was not evidenced. Nor did Cote

evidence how close Dorn was to her in feet or inches. The clothes Dorn was

wearing on any day she observed him coming toward the area is unsaid. No

mention was made that she saw anything untoward about his pants before

she looked away. Whether he had something in his hands, such as a file to

put away, or a paper to copy or an application to fax, or an envelope to

stamp, as he walked toward the area, are unknown as well. Nor did Cote

ever mention anything said by Dorn when she mentioned he spoke to her.

If conduct within the window of the statute of limitations to replicate

earlier harassment allegations does not include Dorn having an erection,

exposing his genitalia, walking around with unzipped pants, or any conduct
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that alone or in combination is akin to prior behaviors attributed to Dorn,

then facts that add meat to Cote’s otherwise ‘bare bones’ speculation and

conjecture Dorn was there to harass her is crucial if she is to avoid summary

judgment from being entered. But no such facts exist.

The appellate court’s majority opinion was fundamentally flawed for

that reason. The burden of proof of one who never reported harassment

even when it was her place to do so, but later claims to have been harassed,

is more than just a showing of some things an alleged perpetrator did that

subjectively made the victim ‘feel’ that harassment might reoccur, especially

when the purported acts adduced have independent business significance.

Indeed, if that is the proof standard going forward, employers will be

challenged in fashioning corrective action. Even separating perpetrator and

victim in the work space will not assure an employer that the two will not

occupy a space thereafter, leaving the employer vulnerable should the victim

claim that proximity made her uncomfortable and feeling as if harassment

might re-occur.

Derby and Dorn believe this ruling was in error. They maintain that

consistent with Farmland Foods, Inc. v. Dubuque Human Rights Comm'n,

672 N.W.2d 733, 741 (Iowa 2003) clear proof of an act contributing to the

harassment claim, over and above ordinary business conduct, is needed for
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Cote to overcome their summary judgment motion. The act must be part of

the hostile work environment. See AMTRAK v. Morgan, 536 U.S. 101, 117

(2002). If Dorn’s presence in an area where he had every right to be is, of

itself, the hostile work environment, Dorn cannot defend this case.

4. In determining the sufficiency of evidence to support the
intentional infliction of emotional distress claim the Iowa Court of
Appeals rendered a decision that conflicts with prior Iowa
Supreme Court opinion by relying on allegations of materials
facts happening more than two years before the Appellee’s
complaint was filed.

For a plaintiff to successfully bring a claim of intentional infliction of

emotional distress, Smith v. Iowa State Univ. of Sci. & Tech., 851 N.W.2d 1,

26 (Iowa 2014) says that he or she must demonstrate four elements:

"(1) outrageous conduct by the defendant; (2) the defendant
intentionally caused, or recklessly disregarded the probability
of causing, the emotional distress; (3) plaintiff suffered severe
or extreme emotional distress; and (4) the defendant's
outrageous conduct was the actual and proximate cause of the
emotional distress,"

Citing Barreca v. Nickolas, 683 N.W.2d 111, 123-24 (Iowa 2004) (quoting

Fuller v. Local Union No. 106, 567 N.W.2d 419, 423 (Iowa 1997)). The

Smith decision acknowledged that a plaintiff must establish a prima facie

case for outrageous conduct and that it is the duty of a trial court to
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determine, as a matter of law, whether the conduct complained of may

reasonably be regarded as outrageous.

The Iowa Court of Appeals said Dorn’s “repeated showing of an

erection, covered or uncovered, to a female coworker” is outrageous

conduct. Ct. App. Ruling, p. 21). But the facts, taken as true for summary

judgment, do not show any conduct of that kind happened within the two

year window preceding the complaint being filed in the Iowa District Court.

According to the record that Cote made, the last time Dorn allegedly

exposed himself that way to her was in March of 2012, i.e. more than two

years before the complaint was filed. Even the trial court adjudged that

events before April 7, 2012, cannot serve as a basis for the tort of intentional

infliction of emotional distress.

Shorn of an exposure of Dorn’s genitalia, or his having an erection he

displayed to Cote, or his walking around with unzipped pants, or any such

conduct that alone or in combination happened within the two years before

Cote filed a complaint in the Iowa District Court, the appeals court had only

Dorn’s walking into the work area on some mornings before other

employees arrived to predicate a finding of outrageous conduct.

However, the appellate court ignored the record before it. Indeed,

after acknowledging the lack of evidence after April 7, 2012, the court
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referred to Cote’s allegations, saying “Cote alleged Dorn, until August 2012,

would expose himself or otherwise act inappropriately toward her when she

was alone with him in the morning at work.” (Ct. App. Ruling, p. 21). But

Cote’s allegations of conduct were pierced. The evidence does not support

the allegations that Dorn exposed himself or otherwise act inappropriately

toward her from April 7, 2012, through until August of 2012. The record

does not support that Dorn did anything within the two years before the

complaint was filed whereby he intentionally tried to inflict emotional

distress on Cote. His walking into nearby on some mornings before other

employees arrived, even viewed in a favorable light to Cote, is not conduct

an average member of the community would call “Outrageous!”

Implicit in the determination, perhaps, was the appeals court having

looked at alleged conduct from before April 7, 2012. For purposes of

applying Iowa Code § 614.1(2), was it permissible for the appeals court to

consider allegations of pre-statute of limitations behaviors, e.g. exposure of

Dorn’s genitalia, or his having an erection he displayed to Cote, or his

walking around with unzipped pants, with post statute of limitations

allegations? Derby and Dorn assert it may not do so as, for the purpose of

establishing liability, the element of outrageous conduct must be ones

occurring within the two year window. See Heggv. Hawkeye Tri-Cty. REC,
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512 N.W.2d 558, 559 (Iowa 1994). Derby and Dorn believe the Iowa Court

of Appeals broadened the window, to allow an examination of behaviors that

were not alleged to have occurred in the two years preceding the complaint’s

filing in court, in order to find something about which reasonable minds

might differ.

CONCLUSION

Appellants respectfully request this Court grant their application for

further review for the reasons given above.
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